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IMPROVING THE CRIMINAL PROCEDURE LAW OF THE REPUBLIC
OF KAZAKHSTAN ON THE RIGHTS TO PROFESSIONAL PROTECTION
OF A SUSPECT (ACCUSED) OF THE DEFENDANT AT THE PRESENT
STAGE

Abstract. The inalienable content of the rule of law is to protect and safeguard the rights and
legitimate interests of those involved in criminal proceedings and particular suspects (accused)
and defendants. In the current conditions of development and improvement of the rule of law, the
individual's freedom, rights, and guarantees increase; hence, it is typical of criminal proceedings.
The problems of ensuring the suspect's rights and legitimate interests (accused) and the defendant,
improving the preliminary investigation and investigation bodies' activities, the Prosecutor's office,
the court, and the bar are relevant. It was impossible to combat crime without paying due attention
to the individual's rights in the criminal process. Building a state of the law in Kazakhstan involves
strengthening the guarantees of citizens' rights, freedoms, and legitimate interests. This provision
takes on particular importance in the field of criminal proceedings, which involves intrusion into the
privacy of citizens, restriction of freedom and personal integrity, and the use of criminal-procedural
coercion measures. The need to investigate the problems of professional protection is also caused
by the consistent implementation of the Constitution's norms of the Republic of Kazakhstan, which
holistically formulated the introductory provisions of the Concept of the rule of law to ensure the
realization of human rights and freedomes.

Keywords: accused, suspect, right to protection, restriction, the legal status of the suspect, criminal
procedure law.

AtaxaHoBa IM.,"” Maxam6etcannes [.b.,2 Taranbek K.
12%9n-®apabu atbiHAaFbl Kasak yATTbIK YHUBEPCUTETI

(*E-mail: atakan73@mail.ru)

AKLI-TA XXOHE KA3AKCTAH PECMYBJ/INKACBIHAA ANKABUJIEP
WbIFAPFAH YKIMAEPAI KAUTA KAPAY HbICAHAAPbI MEH HET3AEPIH
CAIbICTbIPMA/bI-K¥KbIKTbIK TAJTAAY

AHgaTtna. Pecmu cTtaTucTunkafa cavikec KasakcraH Pecny6avkackl XXofapfbl COTbIHbIH, XaHbIHAafbl COT-
TapablH, KbI3METIH KamMTamMacbl3 eTy aenapTtameHTi (KasakctaH Pecnybamkacel Xofapfbl COTbIHbIH, anna-
paTbl) COTTanylWblNapablH ankabuaep coTblHa ©3 KbI3METiHIH 6acbiHaH 6acTan Kbi3bIfyLUblblfbl TYPaKThl
XOFapbl AeHreiae kanbin oTblp. KasakctaH Pecnybavkachl 6obIHLLA OpTalla ecenmneH Xbla calblH ankKa-
6unepaiH KaTbiCybIMeH KbIIMbICTbIK, iCTEP XOHIHAET MaMaHAaHAbIPbIIFaH ayAaHapablk COTTa XOHE Kbl-
MbICTbIK, iCTep >KOHIHAer MamaHAaHAbIpblIFaH aygaHapasblk 9CKEPU COTTa Kapayfa XaTaTblH KbIMbICTbIK
ictepaiH 10,6% - fa Xyblfbl Kapanajbl XXaHe ONapAblH, yAeCi COHFbI 4-5 XblA ilWiHAE OCbl AeHrehae Kanazbl.
Ankabunepain, e34epiHiH CaHAbIK XaHe canasblk, KepceTKiluTepi HOMbIHLIA KbI3METi TEK KaHa KbIMbICTbIK
ic Xypri3y caHaTbl emec, o/l kebiHece Ka3ipri 3aMaHfbl MeMJIEKET MeH Kasipri 3amMaHfbl KOfaMHbIH, ©3apa
KapbIM-KaTblHACbIHbIH, KepceTKilwi 60/bin Tabbinagbl. CoTTanylbliap MeH ONapAblH, KOpFayLlbliapbIHbIH,
ankabure xyriHyi - 6y KasakcTaHAbIK, COTTapAa iCTi KapayablH 9A4eTTeri TaCii KesiHAe ic Xy3iH4e oK 60-
NaTblH aKTay yKiMiHe JereH yMiT.

Tyitin cespep: AKLL xxaHe KasakctaH PecnybankacbiHbiH, coT xyreci; AKLL XKorfapsbl CoTbl; KasakcTtaH
PecnybavkacbiHaasbl ankabunep nHctutyThl; AKLL sxaHe KasakcTtaH PecnybavkacbiHaafbl yKiMaepai kanTa
Kapay HbicaHZapbl; ankabuaep coTbl; eneyni 3aH KaTesiri; ic XKyprizy HopmanapbiH Oy3y.
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CPABHUTE/IbHbI NPABOBOW AHA/IN3 ®OPMbl U OCHOBAHWA MEPECMOTPA
NMPUTOBOPOB, MOCTAHOBJ/IEHHbIX CYAO0M C YYACTUEM NMPUCAXHDbIX
3ACEAATENEWN, B CLUA U PECINTYB/IUKE KA3SAXCTAH

AHHoTauunsa. CornacHo opuumanbHOM cTaTUCTUKe, [lenaptaMeHT No obecrneyveHmto AesTeNbHOCTA Cy-
noB npu BepxosHoMm Cyae Pecnybankn KasaxctaH (@annapat BepxosHoro Cysaa Pecnybankn KasaxctaH) UH-
Tepec NOACYAUMBIX K CyAy NMPUCAXKHBIX C CAMOTrO Hayana ero AesTeNbHOCTU OCTaéTCcs Ha CTabuIbHO BbICO-
KoM ypoBHe. B cpeaHeMm no Pecnybanke KasaxctaH exxerosHo paccmatpuaetcs okono 10,6% yronoBHbIX
4en, NnoAnexalymx pacCMOTPEHUIO B CreLmanM3npoBaHHOM MeXPaioOHHOM Cyze MO YroNOBHbIM Jefam C
yyacTmem MpUCAXKHbIX 3acefaTenein U cneumanm3npoBaHHOM MeXPaliOHHOM BOEHHOM CyAe MO YrooB-
HbIM ZiesaM, U UX 0N OCTAéTCA Ha 3TOM YPOBHE B TeueHue nociefHux 4-5 net. leateNnbHOoCTb NPUCAXHbIX
3aceziaTenieil Mo CBOMM KOAMYECTBEHHbIM U KaYeCTBEHHbIM NOKa3aTeNsAM ABAAETCA He TONbKO U He CTOIbKO
YroNI0BHO-MNPOLLeCCYyalbHOWM KaTeropunen, OHa BO MHOTOM ABASIETCA NoKasaTeNeM B3aMOOTHOLLEHWIA COB-
peMeHHOro rocyapctaa 1 coBpeMeHHoro obuectea. ObpatyeHne NoACYANMbIX U UX 3aLLUTHUKOB K Npu-
CAXKHBIM — 3TO HaZeX/a Ha onpaBAaTesIbHbIV MPUrOBOP, KOTOPbIN NP 06bIYHOM Crocobe paccMOTpeHs
JleNa B Ka3axcTaHCKMX Cyfax NpakTuyeckn CBOANTCA Ha HeT.

KnroueBble cnoBa: CyaebHas cuctema CLUA n Pecnybankn Kasaxctan; BepxoBHbiv cyg CLUA; MHCTUTYT
NPUCXHbIX 3aceaaTenelt B Pecnybavke KasaxcraH; popmbl nepecmotpa npurosopos B CLLUA n Pecny6im-
ke KasaxcTaH; cys NpUCAXKHbIX 3acefaTeneld; CyLLecTBeHHas ropuamyeckas owmbKa; HapyLLueHne npouec-

CyaNbHbIX HOPM.

Introduction

The new Code of Criminal procedure, aimed at
simplifying and improving the criminal process's ef-
ficiency, amended the section «Proceedings in cas-
es involving jurors».

Following the innovations in cases specified in
part 1 of article 631 of the Code of criminal pro-
cedure, a preliminary hearing is mandatory regard-
less of the presence or absence of a request from
the suspect or accused to consider the case with
the jury's participation. Accused petitions for trial
by jury were more often made in court during the
case's preliminary hearing. There were cases when
the charged, after the initial investigation, refused
to hear the case in court with jurors' participation,
but later at the preliminary hearing said petition for
the consideration of the case by jury.

The jury court is one of the oldest procedural
institutions of criminal justice, which acquired its
main features in the periods preceding the recog-
nition of modern values of criminal procedure. The
evolution of criminal justice, its emphasis on the im-
portance of human rights in the second half of the
XXI century, accompanied by the diligent work of
international bodies, has led to a particular interest
of the professional community in ensuring the fair-
ness of the case review process and the objectivity
of judicial decisions. The creation of new standards
and ideas about the proper protection of individual
rights has led to a rethinking of historically formed
features of many procedural institutions, including
the jury court. An unmotivated verdict is one of the
standard features of the jury trial institution, which
is currently undergoing scientific rethinking to meet
modern standards of the process's fairness.

In the search for ways to improve production in
thejury trial, the unmotivated verdict is evaluated by
scientists as both an obstacle and a guide in deter-
mining acceptable ways to reform. Its understand-

ing as an obstacle to achieving the optimal form of
the process has led to the jury's transformation into
a mixed jury or the emergence of motivated ver-
dict models. Awareness of the independent value
of non-motivational jury decisions, on the contrary,
determines the interest of researchers in improving
the procedure for judicial review of criminal cases.

Achieving a fair verdict has always been accom-
panied by risks of external influence on the jury
and their obtaining information outside of the trial.
With the development of information technologies,
these risks have developed and transformed, creat-
ing new forms of influence that require a response
and adaptation of the procedural way to level them.
For this reason, ensuring the objectivity of the ver-
dict, taking into account modern information risks,
is a significant direction for the development of
criminal proceedings.

Research methods. The study's subject is a set
of legal and social relations that arise and develop
in connection with the Institute of jurors' function-
ing in the Republic of Kazakhstan and the United
States. The study's subject is the United States' leg-
islation, the Republic of Kazakhstan, and pre-rev-
olutionary and modern legislation on jury trials
in Kazakhstan. At the same time, we analyzed the
practical activities of the Institute based on materi-
als describing its activities.

The study's scientific novelty lies in the fact
that for the first time at the level of a monograph,
the jury court's structure was structured to stream-
line the judicial stages and make proposals to im-
prove the legislation regulating it ensures the effec-
tiveness of criminal proceedings.

Main part
A hallmark of the institution of jury trials, which
was first introduced in the USSR in the pre-revolu-
tionary period connected with the adoption of the
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Charter of Criminal Proceedings of 1864 (UUS), was
the impossibility of appealing and reviewing deci-
sions made based on the jury's verdict on appeal.
The rulings decided by the jury were considered fi-
nal. They could only be overturned in cassation (Ar-
ticle 663 of the CPC of the Republic of Kazakhstan),
as they were based on the opinion of ordinary peo-
ple, their wisdom, everyday experience, and sense
of justice. At the same time, «the correctness of the
jury's decisions was excluded from the subject of
the appeal, as they (the jury) discussed only the ac-
tual side of the case and, in any case, should not
have concerned the legal assessment of the facts.»

Meanwhile, features that reflect the jury trial's
legal nature were not considered by the legislator
in reforming appeal and cassation institutions in
the modern Kazakhstan criminal trial. In light of the
novels of the Criminal Procedure Code of the Re-
public of Kazakhstan (From now on the CPC of the
Republic of Kazakhstan) since January 1, 2015, the
appeal proceedings have embodied several traits
inherent in «pure» (formal) cassation. This explains
the regulation in the Republic of Kazakhstan's cur-
rent CPC of the possibility of appealing and review-
ing the sentence, which is decided based on the
jury's verdict on appeal.

I.S. Babrakova and N.N. Kovtun, in this regard,
very accurately notes that «the theory of criminal
procedure science is almost unknown when deci-
sions made in court with the participation of jurors,
could be the subject of verification on appeal» [1, p.
178-191]. AA. Tarasov also draws attention to the
fact that «the impossibility of appealing review of
jury decisions in the history of different states was
determined precisely by the inadmissibility to con-
trol the processes of persuasion and mutual per-
suasion within the panel of non-professional judges
by professional lawyers» [2, p. 18-20].

Thus, the fact that regulation in the current crim-
inal procedure code of the Republic of Kazakhstan
of the possibility of appellate review and verifica-
tion of justness is not an enforceable sentence pro-
nounced based on the verdict of the jurors, contrary
to the essence of the institution of appeal designed
for review the judgment for the facts of the criminal
case in terms of direct research evidence according
to the rules characteristic of the court of the first
instance.

It is no accident that in the Concept of judicial
reform of the Republic of Kazakhstan, it was pro-
posed to extend only the cassation procedure to
the decisions of courts that were adopted with the
participation of jurors, which should only be lim-
ited to checking compliance with the law in the
proceedings in the court of the first instance and
carried out without direct research of evidence. In
the submission of the authors of the Concept of Ju-
dicial Reform of the Republic of Kazakhstan, the ap-
peal should not have been allowed in criminal cases
considered by the jury. Contacted it seems that the
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request (i.e., for the actual parties to a criminal case)
should not review the court decision that contains
no analysis and evaluation of evidence-based on
the opinion of the jury, consisting of representa-
tives of companies, guided with the verdict their life
experience and established in these society notions
of justice.

Taking into account the approach of the modern
legislator, who provided for the mixing of two his-
torically formed and essentially different institutions
of judicial review — «classic» appeal and «pure» cas-
sation, appeal and thought of a verdict that has not
entered into legal force, based on the judgment of
a jury, in the light of the provisions of the current
CPC of the Republic of Kazakhstan, are permissible
but have features due to the specifics of judicial
proceedings with the participation of jurors. In this
regard, it is rightly noted in the criminal procedure
literature that in modern Kazakhstan criminal pro-
ceedings, there is a unique model of appeal against
sentences decided by a court with the participation
of jurors, one of the aspects of which «is a specific
set of grounds for the cancellation or modification
of the sentence, which are exclusively formal and
procedural» [3. p. 2316-2319].

First of all, this sentence is not subject to appeal
and revision on the grounds established by part 1
of article 396 of the criminal procedure code, i.e.,
due to the inconsistency of the court conclusions
presented in the sentence, to actual circumstances
of the criminal case established by the court of the
first instance (Article 662 of the CPC RK).

It is noteworthy that when the representative of
the Supreme Court voiced the opinion that a state
body, for some reason he is silent about the exist-
ence of an official document adopted by the Ple-
num of the Supreme Court in 1999, the provisions
of which directly contradict the positions, as well as
«the French project» as a whole. Thus, after discuss-
ing proposals and comments on the draft State pro-
gram of legal reform in the Republic of Kazakhstan,
the Supreme Court's Plenum issued its decision on
July 9, 1999. No. 11 made the following suggestion:
Recognizing the need for the institution of jurors,
we believe that this will contribute, in our opinion.

The organization of justice in the United States,
according to most authors, is «archaic» and has a
certain «complexity» [4, p. 1088]. American Profes-
sor D. Carlen gave her the following characteristics:
«The entire judicial system in the United States as
a whole is so complex, so chaotic and, like Hydra,
multi-headed that ordinary citizens do not even try
to understand or control it» [5, p. 125].

State shipbuilding and how to implement justice
in their courts, including the forms and grounds for
reviewing the sentences decided by a jury trial, is
governed in each state by its procedural legislation,
which is subject to federal (but not modeled) on fed-
eral provisions. Foreign law experts note that «the
states' judicial systems are quite diverse and have




features, which are not repeated in any other city
or state. Judicial systems vary in number and type
of courts, the delineation of jurisdiction between
them, the methods of appeal and the number of
judges at different levels» [Judicial systems of West-
ern States 199: 240]. The dualism of the U.S. legal
and judicial systems, in the words of K.F. Gutsenko,
«aggravates» the already «one of the most com-
plex institutions of the U.S. criminal process» - the
review of court verdicts in criminal cases [8, p. 207].

Thus, this work's format allows us to consider
only the institution's general features of the review
of sentences decided by the court with jurors' par-
ticipation, mainly at the federal level. The right to
a jury trial is one of the most important guaran-
tees of individual rights, which has been enshrined
in the federal constitution and state constitutions.
Thus, the current U.S. Constitution of 1787 stipu-
lates that it «must involve a jury in all crimes except
impeachment cases» (Section 2 of Article Ill) [7, p.
795]. Paragraph 1861 of titles of 28 United States
Code, affirming the right to a jury trial, indicates
that such proceedings should occur in the United
States district courts [9, p., 177].

Thus, at the federal level, jury cases are heard in
the Federal District Courts, the first instance courts
in federal jurisdiction. They may review convicts in
the appeals courts and the latter's decisions to the
U.S. Supreme Court.

In the United States, as it was until recently in
England, may file an appeal against the conviction,
and the sentence imposed only on convictions de-
cided by a jury. The inability to appeal acquittals is
due to a constitutional provision under which «no
one should be at risk of criminal responsibility for
the same crime» (V amendment of the U.S. Consti-
tution 1789).

In paragraph 27 and 29, the Supreme Court of
Kazakhstan's Ruling of August 23, 2012, No. 4 on
the practice of the courts applying legislation reg-
ulating criminal proceedings involving jurors in the
event of the annulment of the sentence imposed by
the jury, with the referral of the case for a new trial
from the main trial stage, the issue is heard with the
participation of jurors. If the sentence is overturned
and the case is sent to a new trial from the pre-
liminary hearing stage, all issues under article 321
of the CPC, including the case involving jurors, are
resolved at this stage.

A review of the conviction and the resolution of
the court of cassation in connection with the ne-
cessity of application of the criminal law on more
grave crime, because of the softness of punishment
or on other grounds entailing the deterioration of
the condemned, and also a revision of an acquittal
or a court ruling on termination of a criminal case
are not allowed.

In other words, given the varied nature of the
institution, which in modern Russian criminal pro-
ceedings is called «appeal», but contains sever-

al purely causational features, the prohibition of
appeal and review on appeal of a verdict decided
based on a jury verdict, from its unreasonableness,
is because the court of appeal when reviewing such
a sentence, given the unshakeable verdict of ju-
rors, guided by its discretion, it is not authorized
to intrude into the sphere of activity of «judges of
fact,» namely, to give its assessment of the actual
circumstances of the criminal case established by
the verdict (part 9, 10 of article 656 of the CPC of
the Republic of Kazakhstan).

Since jurors are not obliged to motivate their
verdict, which forms the basis of the judgment on
its factual side, it is also excluded that the superior
court should assess the jury's validity or unreason-
ableness to establish the facts of the criminal case.

The parties to the case have the right to appeal:
the convict, his defense counsel, and the attorney
involved in the trial, but the scope of the exercise
of that right varies from party to side. K.F. Gutsenko
points out that the defendant's right to appeal de-
pends on several conditions [10, p., 480].

Under the general rule, the basis of the de-
fense's appeal is a «substantial legal error» made
by the court of the first instance. The 7" Amend-
ment of the 1789 U.S. Constitution stipulates that
no fact reviewed by a jury can be re-examined in
any United States court other than under standard
law rules. S.V. Bobotov and I.Y. Jigachev point out
the following: «If the losing party appeals to the
Court of Appeal, the latter must consider proved
all the facts on which the jury was based in the
verdict, and it is assumed that they correctly ap-
plied to them the legal norms explained by the
judge» [11, p. 333].

E.V. Miryasheva explains [12, p. 152] the limited
review of the jury's verdicts' facts in the American
courts of appeal several reasons. Firstly, «the belief
in the superiority of direct oral testimony over in-
direct written evidence.» Secondly, «the right to a
jury trial would not mean much if an appeals court
judge could easily overturn the jury's findings if they
disagreed... a jury's verdict can only be reviewed if
there is no substantial reliable evidence to support
such a verdict... In determining the «materiality of
evidence», the court of appeal must be careful not
to substitute its point of view for that of the jury's
point of view».

Despite the lack of precise legislative regula-
tion in the CPC of theRepublic of Kazakhstan, it is
thought that the current criminal procedure leg-
islation provides the court of appeal, in reviewing
the verdict decided based on the jury's verdict, can
examine during the judicial investigation evidence
that has been reviewed by the jury, or in their ab-
sence, to verify their admissibility, based on the re-
quirements of the jury, 112 of the CPC of Kazakh-
stan, as well as to verify the relevant conclusions of
the court in the verdict in terms of their legality and
fairness.
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However, we believe that the envisaged arti-
cles 662, 665 of the criminal procedure code of the
Republic of Kazakhstan a ban appeal the sentence
imposed by the court with the participation of ju-
rymen, on the ground of inconsistency of the court
conclusions presented in the sentence, to actual cir-
cumstances of a criminal case, from the outset ne-
gates the «classic» purpose of the appeal - direct
verification by the court of appeal of the authentic
side of the sentence. It seems that for this reason
alone, the legislator should not have referred sen-
tences decided based on the verdict of a panel of
jurors to the subject of review on appeal but should
have extended the cassation procedure to them.

As general examples of «substantial legal error»
enshrined as a basis for the abolition of sentences
in state law, the violations committed by the pre-
siding judge in the drafting and approval of the in-
dictment, the resolution of motions of the parties,
the presentation of evidence in the case, the clarifi-
cation of legal norms to the jury can be called [13,
p. 88].

Thus, the grounds for reviewing a criminal
case under the law of the state of California are:

— the trial was held in the absence of the ac-
cused, except for the admissibility of such cases;

— the jury retired without judicial permission;

— the verdict was passed without a fair expres-
sion of opinion on the part of the jury;

— the court misinterpreted the law to the Grand
jury;

— the accused was convicted of a crime that is
not supported by evidence or for a more severe
crime than the evidence presented [14, p., 264].

V. M. Nikolaichik notes that the legislation states
that recognize a legal error as grounds for annul-
ment, there is no single approach on whether actual
mistakes that led to an unwarranted conviction may
be grounds for appeal [15, p., 224]. For example, in
Massachusetts, after the high-profile conviction of
activists of the workers' movement, Sacco and Van-
zetti adopted a rule on the possibility of reviewing
and admonition of the sentence in connection with
an unjustified conviction, and the latter refers to all
cases where, from the court's point of view, «the
interests of justice require it».

Under the general rule, may grant an ap-
peal against the court's sentence in the event of
non-compliance with the limits of the sanction im-
posed by the criminal law or the Federal Sentencing
Authority. A turn to the worst is not allowed (the
exception is a possible increase in the punishment
of those who have applied those, as mentioned ear-
lier, «frivolous» appeals).

The prosecution's right to appeal convictions is
usually enshrined in the relevant legal acts in the
form of a list of cases where such an appeal is pos-
sible. Thus, the federal attorney has the right to ap-
peal: to reject the indictment (i.e., the court's termi-
nation of the proceedings in the case); to appoint a

new trial after the judge overturned the jury's ver-
dict jurors if such an appointment contradicts the
principle that it should not be re-prosecuted for the
same crime; to the court's decision on the admissi-
bility of evidence obtained in violation of the con-
stitutional rights of citizens.

V.D. Potapov very accurately refers to the inclu-
sion in the subject of appeal review of the verdicts
handed down by the jury as a «clear error of crimi-
nal procedural law» [16, p. 68].

In light of the provisions of the current CPC of
the Republic of Kazakhstan, appeals and revisions
of the sentence, which has not entered into force
based on the jury's verdict, are possible only be-
cause of the significant violation of the criminal
procedure law, misuse of the criminal law and un-
fairness of the sentence. Regarding these appeals
grounds, the Republic of Kazakhstan's current CPC
does not establish prohibitions in appealing and
verifying the legality of penalties imposed based on
the jury's verdict.

Meanwhile, it is impossible not to pay attention
to the fact that the unfairness of the sentence is a
«classic» appeal basis for the cancellation or modi-
fication of a court decision, and therefore not typi-
cal for penalties decided by a court with the partic-
ipation of jurors, based on the mechanism of their
decision, due to the legal nature of the institution
of a jury. It appears that the presence of injustice in
the list of grounds for cancellation or modification
of the sentences of the court with the participation
of jurors in the criminal procedure code of Kazakh-
stan is caused both by the fact of distribution of the
appellate order in these sentences. The legislator
recognized the need to evaluate such corrections
for the correct application of judge professional
norms of the General part of the Criminal Code of
the Republic of Kazakhstan, particularly part 3 of
the article 52 of the Criminal Code of the Republic
of Kazakhstan.

Because of the above, the following provisions
of the Republic of Kazakhstan's CPC are of inter-
est. According to part 2 of article 662 of the Code
of criminal procedure, in compliance with the re-
quirements of section 5 of part 1 of article 662 of
the Code of criminal procedure, the appellate court
may allow following the verdict of the jury verdict
as contrary to the judgment. However, part 2 of ar-
ticle 662 of the Republic of Kazakhstan's criminal
procedure code regulates the possibility of elimi-
nating the contradiction of the verdict to the verdict
only by changing the sentence. In cases where it is
impossible to change the ruling, the court of ap-
peal, based on part 1 of article 663 code of criminal
procedure, shall only overturn the verdict and direct
the case for a new trial, following the passing of the
ruling.

In the words of T. Vladykina, «if the verdict or-
dered by the judge contradicts the verdict, can ar-
gue that not only the law is violated, but also the




rules of logic (the law is not contradictory)» [17, p.
78-84].

The grounds for reviewing sentences on which
can appeal are exhaustive in the State Criminal
Procedure Act, New York. Under Texas law, a pros-
ecutor can appeal an acquittal when necessary « to
formulate legal norms for the future» and when the
sentence was handed down by a court that does
not have the right to hear a case in «Regarding this
crime».

As a result of consideration of complaints, the
appellate court accepts one of the following de-
cisions: to leave the court's conclusion in force,
change or cancel with the termination of the case
or forward the topic to the court of the first instance
for retrial.

Decisions of the courts of appeals (and deci-
sions of the highest state courts) can be appealed
to the Supreme Court's highest judicial authority.
The French statesman, historian and writer Alexis
de Tocqueville defined the place of this court in the
organization of the state power of the United States
as follows: «When, having examined the Constitu-
tion of the Supreme court in detail, one proceeds
to examine the whole body of prerogatives which
it possesses, it is easy to find that no nation has
ever had so powerful a judicial power... It may even
be argued that, although the Supreme Court of the
United States is a purely judicial institution in its
organization, almost all of its powers are political»
[18, p. 554].

Judicial review proceedings lower courts were
no exception to such «political powers». In review-
ing only court cases involving a «federal issue» in-
volving an assessment of the constitutionality of
a law or classified by statute as exceptional juris-
diction by the U.S. Supreme Court, as well as cases
in which the implementation of criminal policy in
the country is coordinated and set the tone for the
performance of justice throughout the U.S. judicial
system.

Formulating fundamental approaches and prin-
ciples in appellate proceedings are carried out by
disclosing the meaning of the constitutional re-
quirement for due process. Thus, the 14" Amend-
ment of the U.S. Constitution of 1789 prohibits the
deprivation of «life, liberty or property without due
process». In each case, the U.S. Supreme Court,
based on fundamental constitutional principles and
their compliance in criminal proceedings, i.e., com-
pliance with «due process of law», makes its own
decision, binding on all U.S. courts in such subse-
quent cases.

In this case, only the «error» of the lower court's
decision on issues cannot be the basis for the re-
consideration of the case. In 1949, chief justice Vin-
son of the United States Supreme Court, in a speech
to the Association of American lawyers, emphasized
this feature of the court's activities: «The Supreme
court is not and has never been primarily concerned

with correcting errors in decisions of lower courts...
To effectively carry out its tasks, the Supreme court
must, as before, consider only cases involving is-
sues of direct significance that go far beyond the
circumstances and interests of the parties in a par-
ticular case».

This state of Affairs explains why only 100 of
the 8,000 cases submitted to the Supreme Court
each year are subject to review [19, p., 351].

For this reason, the chief judge of the Feder-
al court of appeals, George A. McKinnon, said the
following: «Of course, the Supreme Court can re-
ject our decision, as well as all state courts, but in
a world of harsh reality, we are almost always the
court of last resort in reviewing decisions».

In practice, however, there are cases in which a
professional judge's verdict is considered factual,
significantly different from the actual circumstances
indicated in the jury's verdict, or where the crime
qualification does not correspond to the actu-
al events established by the ruling. Depending on
whether such significant violations are eliminated in
the court of appeal, this court's types of decisions
(cancellation or change of sentence) differ.

By analyzing these legislative provisions, S.A.
Trukhin proposes «to eliminate the need to return
the case to the court of the first instance ... to ena-
ble the Court of Appeal to bring the verdict into line
with the verdict not only by amending it but also by
overturning the appeal within the facts established
by the lawful verdict of the jury» [20, p. 35-38].

In turn, we believe that expanding the powers
of the court of appeal, both in terms of providing it
with the opportunity to verify the validity of a ver-
dict decided based on a jury verdict and in terms
of giving it the right to determine a new sentence
based on a jury verdict, is not appropriate. Such
legislative changes are either otherwise affect the
firmness of the ruling, the jury, will significantly af-
fect the right of the convict (acquitted person) for
protection, will allow worsening his situation direct-
ly to the court of appeal, albeit on the initiative of
the subjects of the prosecution, but without taking
into account the fact that the choice of the court
with the participation of jurors following the rules
of jurisdiction depends on the will the accused him-
self (part 3 of article 52 of the criminal procedure
code of the Republic of Kazakhstan), and objective
truth in a jury trial is not always achievable. Also,
the authors as mentioned above are talking about
significant violations of the criminal procedure law,
which are allowed when a verdict is passed based
on a jury verdict, as the basis for its cancellation in
the appellate procedure, which should not be re-
placed by ground for the unfounded nature of such
a judgment.

In the context of the issues under consider-
ation, we should pay attention to the specifics of
the judicial review of judicial decisions operating
in the modern Kazakhstan criminal court process.
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Even though the Institute of cassation in the new
Kazakhstan criminal process is designed to verify
only the legality of a court decision that has entered
into force (article 62 of the CPC of the Republic of
Kazakhstan), namely, it is intended to identify and
eliminate the criminal case significant violations of
the criminal law (improper application) and (or) the
criminal procedure law that affected the outcome
of the case, and offenses that distort the very es-
sence of justice and the meaning of the judicial de-
cision as an act of justice, except for the cassation
review of issues of fact, this institution contains sev-
eral appeal features.

In particular, the court of cassation instance is
allowed to decide the form of a change of sentence
(article 500 of the CPC of the Republic of Kazakh-
stan), which is typical for the appeal form of veri-
fication. As follows from paragraph 4 of part 7 of
article 494 of the criminal procedure code of the
Republic of Kazakhstan, the court of cassation may
reduce the sentence imposed on the convicted per-
son or apply the criminal law on less serious crime,
i.e., review the ruling on the grounds of injustice.

According to paragraph 1254 titles, 28 Vault
United States Supreme Court laws may review crim-
inal cases, including those ordered by a jury, in two
instances: through the issuance of a claim order (or-
der certiorari) and on the certificate of the Federal
Court of Appeal.

The first type of review of sentences under an
order to reclaim a case is a discretionary power of
us Supreme court, implemented on the petition of
one of the parties and if there are «special» and
«serious» reasons for this. Rule 17 of the laws of the
Supreme Court of the United States of 1980 estab-
lishes a list of these grounds:

— the Federal court of appeal has issued a deci-
sion that contradicts another court of appeal on a
similar issue if violated the accepted and standard
procedure of legal proceedings or a similar viola-
tion by a lower court has been authorized, requir-
ing the exercise of the Supervisory powers of the
Supreme court;

— errors related to the violation of the jurisdic-
tion of the courts of last resort of the States and the
Federal court of appeals;

— a state court of last resort or a Federal court
of appeals «decides an important matter of Federal
law» that was not resolved but should have been
resolved by the U.S. Supreme court, or if the matter
is resolved in «certain conflict» with an existing de-
cision of the U.S. Supreme Court [21, p. 768].

Can grant a petition by one of the parties to issue
an order to claim the case from the Federal Court of
Appeal before the last final decision in the case only
on one condition: «if the case contains a matter so
urgent a public matter that justifies a deviation from
the usual appellate order and requires an immedi-
ate settlement in the U.S. Supreme Court» (Rule 18
of the 1980 U.S. Supreme Court Rules). An order is

issued for the petition's satisfaction or rejection to
claim the case, which is immediately reported to the
lower court and the parties in the topic (Rule 23 of
the 1980 U.S. Supreme Court Rules).

The second type of review is initiated on a cer-
tificate by the Federal court of appeals when it is
desirable to obtain the U.S. Supreme Court's direc-
tion to make a correct decision «on any issue or the
rule of law». The certificate may contain only the
legal issues; the case's facts can be given only to
justify law questions (Rule 24 (1) of the Rules of the
U.S. Supreme court 1980). Based on the certificate
review results, the Supreme Court of the United
States may issue binding instructions to the rele-
vant court or request the case and consider it on its
merits (section 1254 of title 28 of the United States
Code of laws).

Despite categorically formulated in the Code of
criminal procedure subject of the cassation check,
which is only the legitimacy of judicial decisions, the
legislature simultaneously established a «turn for
the worse» about the convicted, acquitted person.

Thus, the present interpretation of the norms of
the Code of the criminal procedure indicates the
possibility of a review in cassation of judgments
only from substantial breaches of the criminal law
(improper use) and the criminal procedure law, but
also for compliance with the lower court the order
of examination and assessment of evidence and
based on the injustice of the sentence.

By reviewing the sentences of lower courts, the
Supreme court of the United States formulates
«standards of due process,» failure to comply with,
resulting in the cancellation of both Federal and
state courts' rulings. As an example, the following
violations of legal procedure can be cited, which are
grounds for the cancellation of sentences issued by
a court with the participation of jurors:

— the accused is denied the right to a speedy
and public trial, and his right to a lawyer is restricted
(Gideon v. Wainwright, 1963);

— a conviction based on illegally obtained phys-
ical evidence (MAPP case, 1961);

— sentencing to death of persons who commit-
ted crimes when they were minors or those who are
in a state of insanity;

— pressure on jurors and judges;

— awareness of the case before the jury (Irvin V.
Dowd, 1961).

The Supreme court of the United States, through
«due process of law,» has mostly unified Federal
and state law in the field of criminal procedure, and
according to some authors, even «revolutionized»
the system of «American federalism».

After exercising the right to appeal in the above
forms, the convicted person can resort to an ex-
traordinary appeal of the sentence, which essential-
ly amounts to issuing a writ of habeas corpus and
reopening the case for newly discovered circum-
stances (error Coram Nobis).




The «habeas corpus» procedure has its roots in
the Middle Ages' English law, namely, the Act on
the best guarantee of the subject's freedom and
the prevention of imprisonment beyond the seas
(Habeas Corpus Amendment Act, 1679). The Act
provided the possibility of judicial review of custody
decisions made by «sheriffs, jailers, and other offi-
cials persons.»

In the United States, the procedure under review
has undergone significant changes. Thus, a request
for the issuance of a writ of habeas corpus can be
made by both a defendant who has been subjected
to a preventive measure in the form of arrest and
a person who has already been sentenced to im-
prisonment. May appeal such a motion file with the
court that issued the decision, and the decision to
the higher courts of the relevant state, and then in
the Federal courts: district, appeals, Supreme court
of the United States. If the requested grant, the ap-
propriate sentence is considered overturned, and
the case is usually sent for a new trial.

The filing of a request for review of the case on
newly discovered circumstances, as well as for the
issuance of a writ of habeas corpus, is not limited to
any time frame. May file a motion after the verdict
of the jury and before the judgment is pronounced.
In this case, only the verdict of the jury is subject to
appeal. May also file the petition under considera-
tion to a court review with the participation of a jury.
Newly discovered circumstances are understood as
«circumstances that were not known at the time of
the trial, but which, if they knew them, would have
prevented the imposition of a guilty verdict».

In the context of such legislative regulation and
its interpretation by the Plenum of the Supreme
Court of the Republic of Kazakhstan, it is even more
incomprehensible that the Russian legislator ex-
tends the appeal procedure for appeals and review
sentences decided based on a jury verdict.

Seeing, in turn, as a prospect for further devel-
opment of appeals and cassation in the modern Ka-
zakhstan criminal process, their synchronous trans-
formation into «classic» forms of these institutions,
we believe that for sentences decided based on a
jury verdict should provide only the cassation pro-
cedure for their appeal and verification in terms of
significant formal violations of the norms of crimi-
nal and criminal procedure legislation.

The petition is submitted to the court that
passed the sentence. If it is satisfied, the previous
sentence is canceled, and the case is sent for a new
trial, taking into account the newly discovered cir-
cumstances.

In addition to appeals and extraordinary ways
to appeal verdicts decided by a jury, U.S. criminal
procedure law provides several means of removing
jurors from the case or overturning their ruling in
first-instance proceedings:

— motion for acquittal (motion for judgment of
acquittal). Following rule 29 (a) of the Federal Rules

of criminal procedure, the activity in question is filed
after the prosecution's presentation or after inves-
tigating all the evidence in the case. Its purpose is
to terminate the proceedings in the criminal case;

— arenewed motion for acquittal, which is a re-
peat of the movement for compassion (motion for
judgment of acquittal), but it is filed in the follow-
ing manner: after the jury's verdict (rule 29 (C) of
the Federal Rules of criminal procedure). The ba-
sis of the considered petitions is «the fact that the
evidence presented to the court was insufficient
to find the accused guilty beyond any reasonable
doubt»;

Checking the voting results by polling the jury
(poll the jury) can be requested by the «losing»
party. When the request is granted, the court in-
terviews each juror: whether the verdict read corre-
sponds to the ruling that all the jurors agreed with,
if not the court's recognition of the trial as «legally
invalid» and the convening of a new panel of jurors.

Summarizing the above, we can conclude that
the distinctive features of the review of jury verdicts
in the United States are:

1) the diversity of instances and forms of thought
of sentences, primarily due to the uniqueness of the
historical development of the legal system and its
dualism;

2) formulation of the grounds for cancellation
(modification) of sentences, usually in the form of
generalized rules and wording («unreliability of the
decision on guilt,» «significant legal error,» «viola-
tion of due process»). The source for determining
violations that occurred during the consideration of
a particular case as grounds for revoking (changing)
the relevant sentence is judicial precedents;

3) «caution» in canceling jury verdicts by a high-
er court, which occurs only if there are «fundamen-
tal» violations of the rules of procedure or if this
is «required by the interests of justice.» It is not
enough for the verdict to be overturned if the court
of a higher instance disagrees with the conclusions
of the jurors regarding the actual circumstances of
the case;

4) as a rule, the inadmissibility of appealing an
acquittal.

Such legislative changes will logically fit into the
design of the mechanism of cassation appeal and
verification of the justice of judicial decisions, pro-
vided that the legislator changes the approach to
mixing the features of two institutions-appeal and
cassation, and will be timely as in connection with
the legislative introduction of the institution of the
court juries at the level of district courts and garri-
son military courts, and in the light of the emerging
trend towards the creation of independent appel-
late and cassation instances in the system of courts
of general jurisdiction for interregional judicial
districts, similar to the existing vertical arbitration
courts.
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Conclusion

A feature of the proceedings in the appellate
court of cases considered by the court with the par-
ticipation of jurors is that the court of appeal in con-
sideration of complaints, protests against verdicts,
the rulings of the court with the involvement of the
jury check the compliance of the court, the verdict,
the verdict, the norms of the criminal and criminal
procedure law and based on this corresponds the
legality, validity, and fairness of the judgment, the
verdict.

Enforceable exculpatory verdict in the case, con-
sidered with the participation of jurors, and the de-
cision of the Appeals Board of the abandonment
of its effect can be reversed by the court of appeal
only if the request of the victim or a cassation pro-
test of the public Prosecutor, except for substantial
violations of the Code of criminal procedure, con-
tested the merits of the acquittal and during the ap-
peal process will be established the circumstances
specified in clauses 1) and 2) h 1 of this article and
the illegality of the clearing.

The new version of the CPC provides a new rule
- the abolition of the sentence with jurors' partici-
pation with the case's referral to a new trial.

The sentence, which is decided with the par-
ticipation of jurors, is to be overturned in full or in
part with the referral of the case to a new trial in
the court, which has decided the verdict, but in a
different composition of the court on the grounds
specified in the article—662 of this Code.

At the same time, the court of appeal does not
have the right to prejudge questions about the
proof or unbrokenness of the prosecution, the in-
tegrity or unreliability of given evidence, the advan-
tage of some evidence over others, the application
of criminal law by the court of the first instance and
the punishment, and the prejudgments of the con-
clusions that can be made by the court.

A review of the conviction and court order of su-
pervision in connection with the necessity of appli-
cation of the criminal law on more grave crime, giv-
en the softness of punishment or on other grounds
entailing the deterioration of the condemned, and
also the revision of an acquittal or a court ruling on
termination of a criminal case are not allowed.

The normative resolution «on the practice of ap-
plying the legislation regulating criminal proceed-
ings with the participation of jurors» comments on
this rule and draws the attention of the courts to
the fact that the requirements of article 577 of the
criminal procedure code (in the old version) on the

inadmissibility of deterioration of the situation of
the convicted person apply only to cases of review
by the Supervisory Board of the Supreme Court of
the sentence that has entered into force and the
decision of the court with the participation of jurors.

It should be noted that American law provides
for specific categories of persons who are exempt
from the duty of performing the functions of jurors.
Such persons include members of the armed forces
in military service, police and fire departments, civil
servants, and public figures.

This gradation concerning the number of per-
sons who make up the jury is due to the follow-
ing. Being a follower of England, and perceiving its
historical experience of the court with a jury, the
American leadership has accepted and reproduced
in its judicial system the installation according to
which the jury is formed of 12 people. Meanwhile,
in 1970, the Supreme Court of the United States
considered the case of Williams v. Florida (Williams
v. Florida), as a result of the proceedings in which
the court concluded that it is not necessary to form
a jury of 12 members, and the possibility of com-
pleting the latter in the number of at least six per-
sons. Judge Byron White noted that providing the
accused with the right to trial by jury gives him an
invaluable guarantee against a corrupt or «over-
reaching» Prosecutor and a malleable, biased, or
eccentric judge.

It should also be clarified that according to the
provisions of the American Constitution, only cer-
tain powers required for the exercise of state power
are transferred to the Federal government. In con-
trast, other state powers that are not defined for
such transfer are exercised by the United States.
Therefore, States may set different rules for matters
involving a jury trial.

Litigation in American courts is almost the same
as in the courts of England. The prosecution informs
the court and the audience of the essence of the
charge, after which the testimony of witnesses pre-
sented by the parties to the process is heard. Then,
if the accused person has consented, they are ques-
tioned by the Prosecutor and defense counsel. Dur-
ing the trial, the judge oversees the presentation
of witnesses' statements, determining the order in
which such witnesses will be heard. The Prosecu-
tor and the lawyer can file objections regarding the
relevance of the evidence to the case. The latter, in
turn, do not form a biased opinion of the jury. After
hearing the parties, the judge must decide whether
to leave such information to the jury or not.
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